STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

SUNL GROUP, I NC., and XLI LR8I NG
ENTERPRI SES, LLC,

Petitioners,

WEST COAST MOTORCYCLES,

)
)
)
)
VS. ) Case No. 07-0431
)
)
)
Respondent . )

)

RECOVMENDED CRDER

A duly-noticed final hearing was held in this case hy
Admi ni strative Law Judge T. Kent Wetherell, 11, on March 8,
2007, in St. Petersburg, Florida.

APPEARANCES

For Petitioner SunL G oup, Inc.
No appear ance
For Petitioner XLILR8ING Enterprises, LLC
Thomas R Malin, 11
909 49th Street South
@Qul fport, Florida 33707

For Respondent: No appearance

STATEMENT OF THE | SSUE

The issue is whether the Departnent of Hi ghway Safety and
Mot or Vehi cl es shoul d approve the establishnent of a proposed

deal ership by SunL G oup, Inc., in Gulfport, Florida.



PRELI M NARY STATEMENT

The Departnent of H ghway Safety and Mtor Vehicles
(Departnent) published notice in the Decenber 22, 2006, vol une

of the Florida Admi nistrative Wekly that SunL G oup, Inc.

(SunL), intends to establish a dealership in Gulfport, Florida.
The proposed dealer is XLILRBING Enterprises, LLC d/b/a TRM

Ri des (TRM, and the vehicles to be sold by the dealership are
“China Qngqi (Q NG, Taizhou Chunal (CHUA), Anerican Lifan
(CHOL), Shanghai Meitian (MEIT), Shanghai JMSTAR (JMST)

not orcycl es.”

On January 18, 2007, the Departnent received a letter from
West Coast Mdtorcycles (Wst Coast) protesting the establishment
of the proposed deal ership. On January 23, 2007, the Depart nent
referred the matter to the Division of Administrative Hearings
(DOAH) for a hearing.

Only TRM appeared at the final hearing. TRM presented the
testinmony of Thomas R Malin, I1l. No exhibits were offered
into evidence.

The hearing was transcribed by a court reporter, but no
transcript of the hearing was filed with DOAH. TRM wai ved t he

filing of a proposed reconmended order.



FI NDI NGS OF FACT

1. TRMis in the business of selling notor scooters in
Qul fport, which is in Pinellas County. TRMis owned by
Thomas R Malin, I11.

2. TRMis currently an authorized deal er of scooters
manuf act ured and/ or inported by Carter Brothers and Tank Sports.
Those scooters sell in the $2,000 to $3,000 price range.

3. TRMis seeking through this proceeding to becone an
aut hori zed deal er of scooters inported by SunL.! Those scooters
sell in the $1,450 to $1,995 price range.

4. No evidence was presented at the hearing regarding the
| ocation or products sold by West Coast, and there is no
evi dence that West Coast sells SunL scooters.

5. There are no dealers selling SunL scooters in the
Pinellas County area, according to M. Malin

6. West Coast was provided due notice of the date, tine,
and | ocation of the final hearing in this case

7. No representative of West Coast appeared at the final
heari ng.

CONCLUSI ONS OF LAW

8. DOAH has jurisdiction over the parties to and subject
matter of this proceedi ng pursuant to Sections 120. 569,

120.57(1), and 320.699, Florida Statutes (2006).°2



9. West Coast’'s failure to appear at the final hearing
coul d be considered a withdrawal of its protest, and the protest
could be dism ssed on that ground. Alternatively, as discussed
bel ow, the protest should be di sm ssed because Wst Coast failed
to prove that it has standing to protest TRM s proposed
deal er shi p.

10. West Coast has the burden of proof on the issue of its

standing. See generally Dept. of Transportation v. J.WC. Co.

Inc., 396 So. 2d 778, 788 (Fla. 1st DCA 1981) (burden of proof
is on the party asserting the affirnmative of the issue).

11. Standing to protest the establishnent of TRMs
proposed deal ership is governed by Section 320.642(3)(b),
Florida Statutes. Pursuant to that statute, standing is |imted

t o:

1. Any existing notor vehicle dealer or
deal ers of the sanme |ine-nake have a
i censed franchise |location within a radius
of 12.5 mles of the |location of the
proposed additional or relocated notor
vehicl e deal er; or

2. Any existing notor vehicle dealer or
deal ers of the sanme |ine-make can establish
that during any 12-nonth period of the 36-
mont h period preceding the filing of the
| icensee's application for the proposed
deal ershi p, such dealer or its predecessor
made 25 percent of its retail sales of new
nmot or vehicles to persons whose registered
househol d addresses were |ocated within a
radius of 12.5 mles of the location of the
proposed additional or relocated notor
vehi cl e deal er; provided such existing



dealer is located in the sane county or any
county contiguous to the county where the
addi tional or relocated dealer is proposed
to be | ocated.

12. Section 320.60(14), Florida Statutes, defines "[I|]ine-
make vehicles" to include “those notor vehicles which are
offered for sale, |lease, or distribution under a commopn nane,
trademark, service mark, or brand nanme of the manufacturer of
sane.”

13. West Coast failed to prove its standing. There is no
evi dence that West Coast sells the sane |ine-make vehicles as
those at issue in this case and, to the contrary, M. Mlin
testified that there are no SunL scooter dealers in the Pinellas
County area. Moreover, no evidence was presented regarding the
| ocation of West Coast in relation to TRMs proposed deal ership
or the percentage of sales nade by West Coast in the rel evant
vicinity of TRMs proposed deal ership.

RECOMVENDATI ON

Based upon the foregoing findings of fact and concl usi ons
of law, it is

RECOMVENDED t hat the Departnent issue a final order
di sm ssing West Coast’ s protest and approving TRM s proposed

SunL deal ership in Gul fport.



DONE AND ENTERED this 12th day of March, 2007, in

Tal | ahassee, Leon County, Flori da.

//KM/M«/

T. KENT WETHERELL,

Adm ni strative LaM/Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 12th day of March, 2007.

ENDNOTES

'/ The SunL scooters are considered “motorcycl es” under Florida
| aw because their engi nes exceed 50 cubic centineters. See

§§ 320.01(27) and (28), 320.27(1)(b), Fla. Stat. Mtorcycles
are included in the definition of “notor vehicle” for purposes
of the Motor Vehicle Dealer’s Act in Sections 320.60 through
320.70, Florida Statutes. See § 320.60(10), Florida Statutes.
See al so Forehand, Mdtor Vehicle Dealers and Mtor Vehicle
Manuf acturers: Florida Reacts to Pressures in the Marketpl ace,
29 Fla. State U L. Rev. 1057, 1066-67 (2002) (discussing the
scope of the Motor Vehicle Dealer’s Act as it relates to
scooters).

2/ Al statutory references are to the 2006 version of the
Fl ori da Stat utes.



COPI ES FURNI SHED

Fred O D ckinson, |11, Executive Director
Departnment of Hi ghway Safety
and Mot or Vehicl es
Nei | Kirkman Buil di ng
2900 Apal achee Par kway
Tal | ahassee, Florida 32399-0500

Judson M Chapman, Ceneral Counsel
Departnment of Hi ghway Safety
and Motor Vehicles
Nei | Kirkman Buil di ng
2900 Apal achee Par kway
Tal | ahassee, Florida 32399-0500

M chael J. Alderman, Esquire
Departnment of Hi ghway Safety

and Motor Vehicles
Nei | Kirkman Buil di ng, Room A- 432
2900 Apal achee Par kway
Tal | ahassee, Florida 32399-0635

Marion H Hooper

West Coast Mbdtorcycles

6814 46th Avenue North

St. Petersburg, Florida 33709-4706

Mei  Zhou

SunL Group, Inc.
8551 Ester Boul evard
I rving, Texas 75063

Tom Mal i n

909 49th Street South
Gul fport, Florida 33707

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recoormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.



